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January 3, 2002

New Yoxk State Education Dcpamnent :
Washington Avenue
Albany, NY 12234

Re: New LAB test for progress and exit from bilingual/ESL programs

I'm writing 10 you as counsel for ASPIRA of New York, the arganizational plaintiff
in the 1974 court case against the New York City Board of Education which ended with a
Cansent Decres mandating the provision of bilingual cducation services 10 Spanish dominant
tudeots in New York City’s public schools. That Consent Decres is still in farce ia New -
York City and the Puerts Rican Legal Defense and Education Fund costinues to monitor
compliznce with the Decree. As a result of the litigation, a federal district court ordered that
the Laopuage Assessment Battery (LAB) be used to assess English proficiency and
determined thar those studenis who scored below the 20 percentile on the English version

f the LAB be administered a Spanish version of the LAB. If the score on the Spanich LAB
was higher than the score on the English LAB, the stadent was considered eligible for
ilinguz] scrvices and a member of the class of students protected by the provisions of the
SPIR4 Consent Decree,

We receatly had a meeting with staff at the New York City Board of Education
regarding the development of 2 new instrument to be used to identify English Languagc
Lezmers (ELLs). For now anyway it is being called the revised LAB. The test, however, is
completely new and will be tied to the English Language Arts leaming standards. The most
importamt changes are that it will be a criterion-referenced assessment rather than a norm-
Teferenced fest, like the “old™ LAB, that only an English version will be used and that more
than onc test will be used to determine idcnnfication, progress and exit from programs. The
old™ LAB was used for all three functions. We were told that while New York City Board
staff is haadling the development af the new LAB for identification. the state is “raldng the

We arc pleased 10 see the stalc and the Ciry working together {o crcate a new exany,

hich we believe may have a positive impact on the cducation of ELLs. However, since
ew York City is under a legal ebligation to use an assessment system approved by the
ederal courts, it cannot adopt or use the exams being doveloped by the state without the
pproval of the ASPIRA plaintiffs and, 1 believe, the cowrt. Therefore, in order to make sure
that we continuc working tagcther for the benefit of students, I would like o setup a

ecting in New York City with the appropriate represeniatives from the State Education
epartment, including Mr, DeMauro, I assume, and plaintiffs to discuss the proposed tests in

much detail as possible. We had a very informative and 1 think, productive mecting with
e New York City Board staff where we were able to have testing and ELL education
experts chosen by my office listen to the presentations made by the Board aaff so that they
uld agvise plaintffs on the propriety of the test being developed. Roger Maldonado,
‘counsel to the Jose P. plaintiffs regarding bilingual special edtication services also attended.

Please call me at your earliest convenience so that we can set this up quickly.

e Post-lj3 Fax Note 7671 |Pste W/OLip"aS'es > 2~
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Sincercly,

Sandra De] Valle
Associate Counscl

(oo Hector Gesualdo
ASPIRA of New York

Mary McKenna Rodriguez, Esq.
New York City Board of Educaton

Roger Maldonado, Esq.
Balber, Pickard, Rattistoni, Maldonado & Van Der Tuin
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NCW YORK

haldndadnd b d bt L DT 2 12 T T Y ey ------—-x

ASPIRA OF NEW YORK, INC., et al.,

Plaintiffs, 72 civ. 4002
: (MEF)
-against-

BOARD OF EDUCATION OF THE CITY
OF NEW YORK, et al.,

Defendants.

CONSENT DECREE

1. HHERBAS, thxs class action was commenced on
Septcmbor 20, 1972 by Puerto Rican and other Hispanic publ;c
school children, their parents, and Aspira of New York, Inc.,
and Acpira of America, Inc., against the mcmbers of the Board
of !ducation of the City of Now York, the Chancellor of the
City School District, and various officials of certain community

achool diotricts: and

2. WHEREAS, tht Board of Education and the Chancellor
of the City School niltrict are the defendants entering into
this decree. and: aro hereafter referred to as the "defendants”,
and, ‘ '

3. WHEREAS, dctcndantl_ac?nowlcdg. thet piaintit! :
children have rights under 42 U.S.C. §20004 and the regulations
promulgated thereunder enforced in Lau v. N'chols, 414 U.S. 56)
{1974); and defendants acﬁhowledqe'their duty to impleu@nt those
rights and to secure for plaintiff children the enjoyi.nt
thereof; ond,

4. WHEREAS, plaintiffs and defendants have agreed

upon a Program and the steps roquired for the inplementation
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_principles, the partics and the Court have concluded there 1is

" no further need to lif(qnfe”the issue nf tiability or the

according to theip ability to spcék, read, writce and comprehend

thoereot! which will) seeure the federally protected righte of

plaintift children; and,

5. 'WHERBAS, in vicow of the shared undcrstandankof

nature of the program to be provided and the parties have
mutually agreed to the entry of this'consent decree; and,

| €. " WHEREAS, Plaintiffs, bykéonsenting to the entry
of this decree,do not wazvc any rights they have under the
Fourteenth Amendment to the Constitution of the United States;
and, : ;

7. WHEREAS, pllintiffskﬁaintain that’the defendanis
have committed violations of law, and the dcfendants deny that
they have committed violations of law; and, the defcndants by
consontinq to the entry of this decree do not admit that they

have comnitted any v1olationq of law;

IT 1S, THEREFORE, HEREBY ORDERED, ADJUDGED AND DECREED,

and the parties do hereby consent as follows:

l. An improved method for accurately and systcmatic-'
ally identifying and classifying eﬁildren who are Spanish
speaking or Spanish sqrnamea will be designed and implemented
by the Roard of Education, 1n anticipation of the parties'
entering into a cunsent decree, the devolopmont of such method
has begun thh the objective of implementation by October 1,
1974, The 1mptoved‘me§yod of classifying shall be designed,
among other things, to identify those children whose English
Janguagyc deficiencies proevent thém from effectively participating
in thoklcarninq process, and who ;nn more cffectively participate

in Spanish. Such improved method ﬁill idcntjfy the children

-2
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.:n-ﬂi:.h aud Spranish, The cviduataon o) g chbd's rewhing abilicy
#hall include an asseasment of hisZher reading nkidl:s, inciuding
reading rundincss skills where appropriate, in both English and |
Spanish., ’

Periodically, and in any event at loant once a year,
cach child who is Spanish speaking or Spanish surnamcd will be
50 identificd and classified. A child who first cnters the
New York City public school system at the beginning or during
the school ycar and who is Spanish speaking or Spanish surnamed
will be identificd and classified as soon as possible, but in
any event no later than the first full week after his/her
enrollment.

1n the cVent such improved method of identifying and

classifying is nol developed for full implementation at all
grade levels by October 1, 1974, the defendants shall promptly
notify p)aintifts'fcounscl in writing setting forth the reasons
why full implementation at all qrade levels is not pnssible, and
“describing. the method of identifying and classifying children
who are Spanish speaking or Spani:h surnamed Lo Le used in that
cvent, and providing any and all instruments, indtructions, or
other materials relating to that method.  Such instruments,
instruciions, or other materials shall be made availablile to
pluintiffs’' counsel subject to such stipulation as may he agreed
upng bétween counscl for the parties as may be necessery to
inzure that the confidentiality and integrity of the testing
insttumoﬁt and maLeridls’arc proserved.vg

2.  The Board of Educétinn acknowledyes its

responsibility Lo provide all children attending the public

schools, hoth Enqglish-speaking and noxi-Eng‘ni.:d\-:*-pﬂnkihﬂ
childcen, with programs in which they can «ffcctively participnga

and leaon. ALL children whose Laglish language deficicney

. 25




provents them from ctfectivetv participaticzg on the Tearning
process and who can-more effrctivety participais n spandsh
shall receive: (a) a planncd .and ‘systomatic proevom designed
to develop the child's ability to speak, understand, read and I
write the English language (a subject matter course taught in
English, however, shall not constitute such o program; and a
child should receive. intensive instruction in English at times
other than the periods in whi:h he/sne is scheduled to receive
“instruction in substantive courscs im Sponish): (b) instruction
in substantive courses in Spanish {e.g. courses in mathematics,
science, and social studies) which is to soy, a child is not to
reccive instruction in any substantive courscs in a language
which prevents his/har effective participation in any such
course, rather than in a Janguagc in which he/she can more -
effectively barticipate; (c) a planned and systematic program
designed to reinforce and develop the Ehild's use of Spanish;
and, a planned and systematic program designed to introduce (5;
reading comprehension in Spanish'to fhose children ente:iﬁq the
school system whose recading rcndiness‘nssesument indicates the
necd’therefor. In addition to the forecgoing clements, (herein-
ulter referrqd to as the "Program") and not at the expensc of
thos> elements, an important clcment of the above Pirogram will
be that the students recciving instrucdtion will spend maximum
time with other children so as to avoid'isolation and segregation
from their pecers.

3. This a-tion is properly mainta‘aable as a class
action under Rule 23(b)T2) of the Federal Rules ol civil
Proccdute. Membors of the class are: ali New York City public
) school children whose bEnglinh 1anqunqo_d0firicn§y prevents them
from ef foctively participating in the learvar o provens and who

can m o offectively participate in Spanish, aad the petrents and

N
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distribg&ion—or circulation. As part of such minimum standards
e ———— i

e dbpans ol theco ehnbdren,

A, The Noard of Lducatlion, prasnant fo Lect ion 2590 -y,
and the Chancellor, pursuant teo Section 2900-1: of the Education

Lau of New York, shall promulaatce by April 1, 1975, to become
effective September 1, 1975, such mininum educational standards
as shall ensure that the Progrim shall be furnished to those
children whose English language deficiency prevents them from
effectively participating in the learning process and who can
morc effectively participate in Spanish, und the Chancellor and
RBoard of Education shall be responsible for cnsuring that the
Program is provided in each of thc community school districts.
In the event the Chancellor distributes or circulates proposed

minimum educational standards for comment to individuals, groups,

——

and/or organizations he may wish to consult and/or advise, he
! ___“w

shall do so on or before Novenber 15, 1§74. and he shall make

available to plaintiffs' counsel copies of such proposed minimum

cducationa) standards at least fifteen (15) Aays prior to taeir

B

to be promulgated, provision shall be made thht'apﬁféﬁriéﬁe
and necesnary personnel are utilized for thc Program and that
children entitled to the Program are not denicd their right to
receive said Program, within a school, bocausc of reduction of
[».reonnal appropriate for the Program. On or before February 28,
1975 and prior to the promulgation of the minimum educatiunal
siandards on April 1, 1975, the Chanccllor shall make available
to plaintiffs' couniel the minimum cducatinnal standards. In
the cvent plaintiffs object to the minimum educatijonal standards
on the aveunds that the stondards fail to comply with the terns
of the Consent Deerce and the partic” are unahle tn resolve thair
Jifforcnec s prowptly, the minimum cdveaiional standards in disputd

shall be presented by plaintiffs to the Courl.
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5. Appropriate materials, tests, measuring devices,

and other inustructional instruments shall be Adistrihuted to

school officials, and, where necessary, developed for use in the
FProqram. Such materials, tests, mensurinqucvirns, and other
instructional instruments shall he made availablce to plaintiffs'
counsel subject to such stipulation aé maf be agrced upon between
counscel for the parties as may be necessary to ensure that the‘
confidentiulity and integrity of the testing instrument and
materials are preserved.

6. Materials used in the Program shall avoid negative
stereotypes of meﬁbcrs of any ethnic or racial group, and, shall
positively reflect, where appropriato, the culture of the
children within the Program. Additionally, any personnel
training program shall continue to‘be sensitive to the cultural
diversities of children. ) |

7. It is necessary to have an adequate staff for the
purposc of implementing the Proyram. In that connection, a
protcnliongl in the Program shall: (a) be fluent in the Spanish
language, and able to fully comprehehd and cxpress himself
in written Spanish; (b) pooaeis the requisite contént and

knowledge skills in the substantive courses in which he teaches;

{(c) posmess Ehe requizite pedagogical nki]la: and (d) be capalile

of reading, writing and speaking English. 1n order to provide
such staff the Board oif Fducation shall jn good faith take stups
which shall include: (i) the developing and implementing of
Programs to retrain personnel, who possess ~ontent and
pedaqgogical skills, to become, fluent. in a sccond -lanquage to
enable them to participate in the Program; (ii) the developiny
and implewmcnting of an intensive and ongoing affirmntive action
prosram dcnigned to reernit [orthwith hilinqual narsonnel in

Now Yark Ciry and elsewhcre, within the New York City school
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system und without, ‘and to .o such bilingual porsonnel
approperately in the school «o.tem; (i) the ercation of
additional bilingual licenscs nnedea to implement Lhe Proqgram;
{iv) the developing and implem:nting of programs desiqned to
train forthwith personnel, who do not possess bilingual licenses,

in preparing for and taking of licensing examinations for said

licenges; (v) the scheduling and grading of all bilingual

licensing examinations on an expedited basis, so as to provide
an opportunit§ for persons to obtain bilingual licenses, and the
use of the Bodrd of Education's best efforts to schedule such
examinations as frequently as is nccessary to recruit and
maintain sufficient staff; and (vi) the use uf the Board of .
Education's best efforts to retrain or'placc personneL (a) who
possess bilingual licenses but’who are presently teaching under
other licenées and (b) who are fluent in English and Spanish
and who are preséntly teaching in bilingual programs.

8. The Chancellor shall, no later than October 30,
1974, identify a sufficient number of elementary schoqls,
junior high schools, and high scﬁools as Pilot Schools. By the
beginning of the second semester of the 1974-75 school year,
these Pjlot Schools shall provide all elements of the Program )
to ail children within the defincd class attending those schools.
Such Pilot Schools shall serve the purpose of, among other
things, demonstrating on a systematic basis to school petsohnel
on a borough-wide level the mcans of developing, implementing,

and operating the Program. Moreover, these "ilot Schools shall

he used to train'apptopfiate school ﬁersonnel in other schools.

Tne oxperience of these Pilot Schools.shall be widely
digseminared. . Defendants shall use their best cfforts ro
qcnerate maximum necessary funds to implement the Program in the

Pijot Schunls, and at a minimum, shall allocate the funds

-Fa
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teacever] an Section 11 of Resolution 69 adopted Auqust 14, 1974
fur these purposes,

9. The defendants shall provide for full implcmentation
of the Program for ~]1 children within the class by September,
1975, and shall submit to Plaintiffs' counsel and to the Court
by October 18, 1974 an overall plan detailing the relevant
clements in the development and implamentat;on of the Program
and setting forth a Timetable.

13. The defendants are under a duty to use tﬁoir
maximum feasible efforts to obtain and expend the funds Eequired
to implement the Program pursuant to the Timetable. They shall
make good faith efforts and undertake all necessary steps to
Ssecure sufficient funds from City, Btate, Federal and other
sources for such 1mﬁ1ementation. In the evént defendants'
good faith efforts fail to generate suflficient funds to implement
this Program pursuant to the Timetable, defendunts shall be-
required te show good catse to this COu;t why sufficient fun&s
are unavailable, including what steps, if any, defendants have
taken to generate suffjcient funds from City, State, Federal
and other sources. Special reports relating to the efforts being
made to obtain funds from City. Seate, Federal and other Bources,
in order to cffectuate al} elements;of the Program pursuant to
the Timetable, chall be made to this Court by the Chancellor of
the City School Di-tricg of the City of New York on the fifteenth
day of each month, Specific and detailed information of any
obstacles encounteret with respcct to funding shall be included
in said reports, Copies of the reports shall be provided to the.
plointiffs' counsel. In the event there is a rcasonable likeli-
hood that ful) implementation Pursuant to the Timetable will not
take place by reavon of insufficient funds, lack of personnel
(even thoeagl 11 neeesnary steps have been taken pursuant to the

terms of this Decree), or otherwise, defendants' counsel shall

-~
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tifts may'hnvo with respect to~costs, disbursemonts, and

Inlogm plaontbilfy! cotnse) of (e purtxnon\ facts velating Lheree
to forthwith, ‘The Chancellor thall oatablish appopelate
reporting mechanism:; to insure that Comamunity Schoul Boards
shall expeditiously comwumicvatre such information to the
Chancellor. The issué ot funding in the event the defendants’
qood faith, maximum feasible cfforts fail to generate funds to
implcment the Program pursuant to the Timetable no-'éd not be
determined at this time. However, should either party bcltovu_
lhat the issue of funding should be édjudicatod because the
Program cannot be fully implemented pursuant to the Timstable

by reason of purported insufficiency of funde, that issue may be
brought before the Court fur a determination to he embodied in
a-supplemental decrve.

11, Representatives of the ChlnceIIOt and the Board.
of Education shall consult with plaintiffs with respect to the
development and implementation of all itoms contained in this
Consent Decree.

12, The defendants shall submit to the Court, with
copies to plaintiffs’ counsel, detailed monthly periodic .
eopplianco reports connanc}nq on Septembe: 18, 1974, on the
pProgress of the implementation of the Program, and on defenfants'
adherence to the Timetable. 8uch reports shall include copies
of relevant supporting docwumentation and other materials
Telating to the implementation of the Program and adherenoe %0
the Timetable.

' 13. The defendants acknowledye that the plaintiffs by

entering into this Consent Decree do not waive any rights plain-

reasonable attorncys' fces ari-Sngyoﬁt of this action; and
plaintif{fs exprcssly reserve any and all righta they may have to

costa, disbursements, and reasonable attornuys' feo:, arising

2l
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14. The Court retains

@%.mly be necessary or proper.

Dated: New York, New Yerk

I ‘ Avgust 29, 1974.

The parties to thie decree, by
their attorneys, hereby consent

to the entry of this 6:60:3

(
( /' 2
3 I ’0 "'4 ) :

RICHARD J. HILLER

Puerto Rican Legal Defense
& Education Fund, Ine.

815 Second Avenue Room 900
New York, Now York 10019Y
(212) 687-6644

L ATTORNEYS POR PLAINTIFPS

4

! tor al) purbosen,,includtnq the entry of such additional\orderu
|

;

!

jurisdiction of this acticn

¢ o B
ﬂJ\v{a. Z’f2<:;¢»11vf?

United States District Judge

ADRIAN P. BURKE o

Corpozation Counsel

City of New York
Municipal Building

Rew York, Wew York 10007
(212) 566-55%00

“~oomow GOPETEIN
ATTORNEYS FOR The Chancellor
of the City 8chool District,

and the Bosrd of Bducation
of the City of New York
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